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Board of Tax Appeals for the District of 

Columbia 

Docket Xo. 202. 

Rynex, Dorothy, as Executrix of the Est. of Minnie L. 
Rynex and individually, Petitioner, 

vs. 

District of Columbia, Respondent. 

Counsel: 

MARK P. FRIEDLAXDER, Esq. 

Address: 

502 Hill Building, 

Washington, D. C. 

Docket 

Date Proceedings Memorandum 

1939 

May 22 Petition filed. Taypayer notified. Inheritance Tax 
A. A. Served. 

May 23 Motion to dismiss by respondent. 

Taxpayer notified. Hearing set June 9- 
6/9 Motion for continuance—Granted 
Hearing—June 23. 

June 23 Hearing 

June 23 Memorandun Opinion and Decision 
July 6 Petition for Review and Notice. 

2 Endorsed: Received Mav 22 1939 Board of Tax 

•> 

Appeals for the District of Columbia. 

Board of Tax Appeals for the District of Columbia 

Docket Xo. 202. 

Dorothy Rynex, as Executrix of the Estate of Minnie L. 
Rynex and individually, Petitioner, 

vs. 

District of Columbia, Respondent. 

Petition 

The above named petitioner petitions for a reduction 
of an assessment of taxes against her and alleges as fol¬ 
lows : 
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1. The petitioner is an individual with residence at 1515 
Massachusetts Avenue, X. \Y. in the City of Washington, 
District of Columbia. 

1 2. The tax in controversy is an inheritance tax upon the 

share of Dorothv Rvnex and the total tax involved is 

• » 

$801.81. The amount In dispute is predicated upon the 
assessment of the value of 1515 Massachusetts Avenue, 
X. W. in the City of Washington, District of Columbia. 

3. The notice of assessment was dated February 21, 
1939, and the tax has not, as yet, been paid by the petitioner 
for the reason that said tax is not due until April 9, 1940, 
and that your petitioner is unable for financial reasons to 
pay the same. 

4. The assessment of the tax insofar as it concerns the 
real estate was predicated on a valuation of $45,000.00 for 
the land and improvements thereon fully described as fol¬ 
lows: Lot one (1) in George F. Cutter and R. B. Clark’s 
subdivision of square north of Square 196 (X. 196) as 
per plat recorded in Liber 10 Folio 57 of the records of the 
office of the Surveyor of the District of Columbia, being 
improved by house and premises known as Xo. 1515 
Massachusetts Avenue, X. W., Washington, D. C., recorded 
in Liber 4251, Folio 213, Instrument Xo. 177, Value $45,- 

000.00, Xo rents accrued. 

3 That such assessment as made is improper as the 

land and premises described are of the reasonable 
value of $25,000.00. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

a. Minnie L. Rvnex, late of the District of Columbia, de¬ 
parted this life on October 9, 1938. 

b. That she left a last will and testament bv virtue of 

•> 

which all of the property which she owned became the 
property of your petitioner, a sister by blood. 

1 c. Among the assets left to your petitioner was the real 
estate described above and which is of the reasonable 
value of $25,000.00. 

d. That in considering the value of said real estate, the 
said assessor for the District of Columbia did predicate 
his inheritance tax upon the valuation of said property at 
$45,000.00. 
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WHEREFORE, the petitioner prays that this Board 
may hear the proceeding and reduce the tax in accordance 
with the real valuation of said real estate. 

MARK P. FRIEDLAXDER 
Counsel for Petitioner 

Mark P. Friedlander 
502 Hill Building 
Washington, D. C. 

District of Columbia. &>': 

Dorothv Rvnex, being dulv sworn, savs that she is the 
petitioner above named; that she has read the foregoing 
petition and is familiar with the statements contained 
therein, and that the statements contained therein are 
true, except those stated to be upon information and be¬ 
lief, and those she believes to be true. 

DOROTHV RYXEX 

Subscribed and sworn to before me this 20th day of 
May, 1939. 

LEROY A. BRILL 

(Seal) Notary Public. D. C. 

4 Opinion No. 133 

Before the Board of Tax Appeals For 
The District of Columbia 

Docket Xo. 202. 

Dorothy Ryxf.x, Executrix of Estate of Minnie L. 
Rvnex and individually. Petitioner. 

vs. 

District of Columbia. Respondent. 
Memorandum Opinion 

This proceeding comes before the Board on motion of 
respondent to dismiss on the ground that the petitioner 
has not paid the tax, from the assessment of which she 
appeals. Section 3 of Title IX District of Columbia Rev¬ 
enue Act of 1937, as amended, provides, in substance, that 
in order to give the Board jurisdiction the tax involved 
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DOROTHY RYXEX VS. DISTRICT OF COLUMBIA. 


must be paid within ninety days from the date of the 
assessment. The petition discloses that the tax is not paid. 
Such being; so the Board is without jurisdiction and this 
proceeding must be dismissed. Jean Drury v. District of 
Columbia , D. C. B. T. A. 79; Stroluueyer <£ Arpe Co. v. 
District of Columbia. D. C. B. T. A., Docket Xo. 53. 
Decision will be entered for respondent. 

JO. V. MORGAN 
Member Sole 

June 23, 1939 

5 Endorsed: Received and Filed Jun 22 1939 

Board of Tax Appeals for the District of Columbia. 

Before the Board of Tax Appeals for the 
District of Columbia 

Docket Xo. 202. 

Dorothy Rvxkx. Executrix of the Estate of Minnie L. 
Rynex and individually, Petitioner, 

vs. 

District of Columbia, Respondent. 

Decision 

1 This proceeding came on to be heard upon the motion 
of the respondent to dismiss and upon consideration 
thereof, it is bv the Board this 23rd dav of June. 1939, 
ADJUDGED AXD DETERMIXED* That this proceed¬ 
ing be and the same is hereby dismissed. 

I JO. V. MORGAX 

Member Sole 

June 23, 1939. 



DOROTHY RYNEX VS. DISTRICT OF COLUMBIA. 


5 


6 Endorsed: Received and Filed Jul 6 1939 Board 

of Tax Appeals for the District of Columbia. 

Board of Tax Appeals for the District of Columbia 

Docket No. 202. 

Dorothy Rynex. as Executrix of the Estate of Minnie L. 
Rynex and individually, Petitioner, 

vs. 

District of Columbia, Respondent. 

Notice of Filing Petition for Review 

To: Ehvood H. Seal, Esquire 

Corporation Counsel of the District of Columbia 
District Building 
'Washington, D. C. 

Counsel for Respondent 

Please take notice that the petitioner on July 6th, 1939, 
tiled with the Clerk of Board of Tax Appeals for the Dis¬ 
trict of Columbia, a petition for review by the United 
States Court of Appeals for the District of Columbia of 
the decision of the Board heretofore rendered in the above 
case. A copy of the petition for review which includes the 
assignments of error and the designation of record, as 
filed, is hereto attached and served upon you. 

Dated this 5th day of July, 1939. 

MARK P. FRIEDLAXDER 
Counsel for Petitioner 
502 Hill Building 
Washington, D. C. 

Service of the foregoing notice, together with a copy 
of the petition for review is hereby acknowledged this 6th 
dav of July, 1939. 

ELWOOD H. SEAL (G. S.) 
Corporation Counsel of the 
District of Columbia 
Counsel for the Respondent 
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7 Endorsed: Received and Filed Jul 6 1939 Board 

of Tax Appeals for the District of Columbia. 

Board of Tax Appeals for the District of Columbia 

Docket Xo. 202. 

Dorothy Rynex. as Executrix of the Estate of Minnie L. 

Rynex and individually, Petitioner, 

vs. 

District of Columbia, Respondent. 

Petition of Dorothy Rynex for Review by the United 
States Court of Appeals for the District of Columbia 
of a Decision by the Board of Tax Appeals for the 
District of Columbia 

Dorothy Rynex, the petitioner in this cause, by Mark 
P. Friedlander, counsel, hereby tiles her petition for a re¬ 
view by the United States Court of Appeals for the Dis¬ 
trict of Columbia of the decision of the Board of Tax 
Appeals for the District of Columbia rendered the 23rd 
day of .Tune, 1939, dismissing the petition for a reduc¬ 
tion of an assessment of taxes against said petitioner. 

I. 

The petitioner is a citizen of the United States and a 
resident of the District of Columbia. 

II. 

Xature of the Controversy 

(a) The petitioner alleges that certain real estate lo¬ 
cated in the District of Columbia was of the actual value 
of $25,000.00, but in computing the inheritance tax, said 
real estate was taken as of the value of $45,000.00. 

(b) The notice of assessment was dated February 21, 
1939, and the tax was due and payable under the law on 
April 9, 1940. 

(c) That for financial reasons your petitioner was un¬ 
able to pay said tax prior to the riling of her petition for 
reduction in the assessment. 


DOROTHY RYNEX VS. DISTRICT OF COLUMBIA. 


I 


8 III. 

That a motion to dismiss the petition for the reason 
that the tax was not paid prior to the filing of the same 
was sustained by the Board of Tax Appeals and your pe¬ 
titioner is aggrieved by said holding and by its decision 
entered in persuance thereto desires to obtain a review 
thereof by the United States Court of Apeals for the Dis¬ 
trict of Columbia. 

IV. 

Assignment of Error 

The petitioner assigns as error the following act of the 
Board of Tax Appeals: In sustaining the motion to dis¬ 
miss the petition for failure to pay the tax prior to the 
tiling of said petition. 

V. 


Designation of Record 

The Clerk of the Board of Tax Appeals is requested to 
prepare, certify and transmit to the Clerk of the United 
States Court of Appeals for the District of Columbia, with 
reference to this petition a transcript of the record in the 
above entitled cause, prepared and transmitted as required 
by law and bv the rules of said Court, and to include in 
said transcript of record the following documents or cer¬ 
tified copies thereof, to-wit: 

1. The docket entries of all proceedings before the Board 
of Tax Appeals. 

2. Pleadings before the Board. 

3. Opinion of the Board of Tax Appeals. 

4. The decision of the Board of Tax Appeals. 

5. The petition for Review, filed by the petitioner in the 
above case. 

6. Notice of Filing Petition for Review. 


MARK P. FRIEDLAXDER 

Counsel for Petitioner 
502 Hill Building 
Washington, D. C. 
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District of Columbia, ss: 


Mark P. Friedlander, being duly sworn, says that 
9 he is counsel of record in the above case; that as 
such counsel he is authorized to verifv the fore- 
going petition for review; that he has read the said peti¬ 
tion and is familiar with the statements contained therein; 
and that the statements made are true to the best of 
his knowledge, information and belief. 

MARK P. FRIEDLANDER 


Subscribed and sworn to before me this 5th dav of .Julv, 
1939. 


LEROY A. BRILL 

(Seal) Notary Public , D. C. 


10 Board of Tax Appeals for the District of 

Columbia 

Docket No. 202. 


Dorothy Rynkx. as Executrix of the Estate of Minnie L. 

Rvnex and individually. Petitioner, 

VS. 

District of Columbia, Despondent. 

Certificate 

I, PHYLLIS A. RAGUSA, Clerk of the Board of Tax 
Appeals for the District of Columbia, do hereby certify 
that the foregoing pages, 1 to 10, inclusive, contain and 
are a true copy of the transcript of record, papers, and 
proceedings on file and of record in my office as called for 
by the Designation of Record in the Petition for Review 
in the appeal as above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the Board of Tax Appeals for the District of 
Columbia, this 17th day of July, 1939. 

PHYLLIS A. RAGUSA 
(Seal) Cleric 

Board of Tax Appeals for the 
District of Columbia 

Endorsed on Cover: No. 7475. Dorothy Rynex, Execu¬ 
trix &c. Petitioner, vs. District of Columbia. United States 
Court of Appeals for the District of Columbia Filed Jul 
19 1939 Joseph W. Stewart, Clerk. 
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iHniteb States: Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


April Term, 1939. 


No. 7475. 


Dorothy Rynex, Executrix of the Estate of 
Minnie L. Rynex, and Individually, 
Petitioner , 

v. 

District of Columbia. 


BRIEF OF PETITIONER. 


JURISDICTIONAL STATEMENT. 

On May 22, 1939, your petitioner filed the necessary 
petition requesting that the Board of Tax Appeals for 
the District of Columbia review and reduce an inheri¬ 
tance tax assessed against her on February 21, 1939. 
(R. 1 and 2.) The petition alleged (R. 2) that real 
estate which was of the value of Twenty-five Thou- 
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sand Dollars ($25,000.00) was taxed as if it were of the 
value of Forty-five Thousand Dollars ($45,000.00). 
The appeal was predicated upon the terms of the Act 
cf Congress approved May 16, 1938, Section 3 of Title 
9, entitled “Tax Appeals” and reading in part as fol¬ 
lows : 


“* * * Any person aggrieved by any assess¬ 
ment by the District against him of any personal 
property, inheritance, estate, business privilege, 
gross receipt, gross earnings, or insurance pre¬ 
miums tax or taxes, or penalties thereon, may, 
within ninety days after notice of such assessment, 
appeal from such assessment to the Board, pro¬ 
vided such person shall first pay such tax, together 
with penalties and interest due thereon, to the 
collector of taxes of the District of Columbia un¬ 
der protest in writing * * *” 

The District of Columbia filed a Motion to Dismiss 
which motion was granted (R. 4) and from the ruling 
of the Board of Tax Appeals for the District of Colum¬ 
bia your petitioner appeals. Section 4 Sub-paragraph 
A of Title 9 entitled “Tax Appeals” gives this Court 
jurisdiction to review the finding or decision of the 
Board of Tax Appeals for the District of Columbia. 

STATEMENT OF CASE. 

Minnie L. Rynex departed this life on October 9, 
1938. (R. 2.) She left a last will and testament by 

virtue of which all of the property which she owned 
became the property of your petitioner, a sister by 
blood. (R. 2.) That your petitioner was appointed 
the executrix of the estate of Minnie L. Rynex and filed 
the necessary return with the Office of the Assessor, 
District of Columbia, in which return she set forth the 
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value of the real estate located at 1515 Massachusetts 
Avenue, X. W., Washington, D. C. to be Twenty-five 
Thousand Dollars ($25,000.00). That on February 21, 
1939, the said Assessor for the District of Columbia 
assessed an inheritance tax of Eight Hundred and One 
Dollars and Eighty-one Cents ($801.81). The only 
complaint that your petitioner made was that the real 
estate had been assessed as if it were of the value of 
Forty-five Thousand Dollars ($45,000.00) when, in 
fact, it was worth only Twenty-five Thousand Dollars 
($25,000.00). (R. 2) That under the law regulating 

appeals, supra, your petitioner was required to file an 
appeal within ninety days after notice of such assess¬ 
ment. That the bill for taxes, although assessed on 
February 21,1939, actually was not payable until April 
9,1940. That your petitioner was unable, for financial 
reasons, to pay said tax, but still desired to appeal 
from the assessment made. (R. 2) 

STATUTE INVOLVED. 

The only question before the Court is the interpre¬ 
tation of Section 2 of Title 9, a portion of an act 
amending the District of Columbia Revenue Act of 
1937, which has been given, supra, 

“SEC. 3. Any person aggrieved by any assess¬ 
ment by the District against him of any personal 
property, inheritance, estate, business privilege, 
gross receipt, gross earnings, or insurance pre¬ 
miums tax or taxes, or penalties thereon, may, 
within ninety days after notice of such assessment, 
appeal from such assessment to the Board, pro¬ 
vided such person shall first pay such tax, together 
with penalties and interest due thereon, to the col¬ 
lector of taxes of the District of Columbia under 
protest in writing ...” 
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STATEMENT OF POINTS. 

The sole question involved is does the Act of Con¬ 
gress require that a tax, not yet due, be paid as a con¬ 
dition precedent to the filing of an appeal to the Board 
of Tax Appeals of the District of Columbia. 

SUMMARY OF ARGUMENT. 

1. Your petitioner says that the motion to dismiss 
admits, for the purpose of the record, that her prop¬ 
erty was improperly and erroneously assessed at Forty- 
five Thousand Dollars ($45,000.00) instead of Twenty- 
five Thousand Dollars ($25,000.00), its true value. 

2. That your petitioner filed her return in accordance 
with the law and the assessment, as made, required 
payment of the tax on April 9, 1940. 

3. However, the Act of Congress required her to ap¬ 
peal ninety days after the notice of the assessment. 

4. The petitioner showed that she was unable finan¬ 
cially to make this payment and furthermore that the 
tax was not then due. 

5. That the Act of Congress provided that before a 
taxpayer could avail himself of the right to appeal, he 
was required to first pay such tax together “with penal¬ 
ties and interest due thereon, under protest in writing”, 
within ninety days from the notice of the assessment. 

6. The reasonable construction of such statute is that 
such payment should be made only when the tax is due 
and that the payment of the tax should not be acceler¬ 
ated because the taxpayer took an appeal. 

7. In cases of doubt, the language of an Inheritance 
Tax Statute must be construed strictly against the Gov¬ 
ernment and in favor of the taxpayer. 
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ARGUMENT. 

The sole question involved is the interpretation of 
the following provision: 

“SEC. 3. Any person aggrieved by any assess¬ 
ment by the District against him of any personal 
property, inheritance, estate, business privilege, 
gross receipt, gross earnings, or insurance pre¬ 
miums tax or taxes, or penalties thereon, may, 
within ninety days after notice of such assessment, 
appeal from such assessment to the Board, pro¬ 
vided such person shall first pay such tax, to¬ 
gether with penalties and interest due thereon, to 
the collector of taxes of the District of Columbia 
under protest in writing ... ”. 

It is undisputed that the tax involved in the case at 
bar was not due until April 9, 1930, or according to the 
act, until eighteen months after the death of the dece¬ 
dent. Nevertheless, the above provision requires that 
the taxpayer, in order to avail himself of the right of 
appeal, pay the tax “together with penalties and inter¬ 
est due thereon” within ninety days after the notice 
of assessment. According to the assessor’s interpre¬ 
tation of this provision as applied to the case at bar, 
the petitioner to avail herself of the right of appeal, 
was obliged to pay this tax amounting to $801.81 to¬ 
gether with interest and penalties due thereon on May 
22, 1939, despite the fact that according to the act and 
the notice of assessment, this tax was not due until 
April 9, 1940, or about ten months later. 

It is significant that the above provision, without 
qualification, requires the taxpayer to pay not only 
the tax, but also interest and penalties as a prerequi¬ 
site to the right to take an appeal. It is submitted that 
it requires no citation of authorities to support the 
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proposition that interest and penalties do not accrue 
until the tax is past due. It would seem equally clear, 
therefore, that by the above provision, Congress did 
not contemplate payment of the above tax until it was 
due. Certainly, it was not the intention of Congress 
to penalize the taxpayer for appealing an assessment 
bv accelerating the time of pavment because this would 
in substance result in increasing the tax of one who 
availed himself of his right to appeal and this would 
render the tax discriminatory and unconstitutional. It 
would appear, therefore, that the assessor’s interpre¬ 
tation of the above section is unreasonable and con¬ 
trary to the intent of Congress. 

It appears obvious that the intention of Congress in 
enacting the above provision is doubtful and there are 
certain rules of construction that apply. 

One of the best established rules of construction 
is that an inheritance tax imposes a special tax, and 
in cases of doubt, the language must be construed 
strictly against a Government and in favor of the tax¬ 
payer. 


People v. Snyder, 353 Ill. 184; 187 North East¬ 
ern 158; SS A. L. R. 1012. 

People v. Keshner, 332 Ill. 60S; 164 X. E. 137. 

In re Estate of Ullnian, 263 Ill. 528; 105 X. E. 

292; 51 L. R. A. (X. S.) 1075. 

In re Valentine, 297 Pa. 99; 146 A 453; 64 A. L. 
R. 737. 

Gould v. Gould, 245 U. S. 151, 38 Sup. Ct. Rep. 
53. 

SJncab v Doyle, 25S U. S. 529, 42 Sup. Ct. Rep. 
391. 

Levy v. Wardell, 28S U. S. 542, 42 Sup. Ct. Rep. 
935. 
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Taxing acts including periods of limitation em¬ 
bodied therein must be construed liberally in favor of 
the taxpayer. 

V. S. v. Updike 281 U. S. 489; 50 Sup. Ct. 367. 

Bonicit Teller <£ Co. v. U. S., 283 U. S. 258; 51 
Sup. Ct. Rep. 395. 

Old Colony R. Co. v. Commissioner of Internal 
Revenue. 284 U. S. 552, 52 Sup. Ct. Rep. 211. 

Hassett v. Welch, 303 U. S. 303, 58 Sup. Ct. 559. 

Applying the above rules of construction to the 
above doubtful provision, we submit that the provision 
must be construed strictly against the Government, and 
in favor of the taxpayer. For the above reasons, it is 
submitted that the decision of the Board of Tax Ap¬ 
peals should be reversed and that the Board should 
be required to hear the petitioner’s appeal without fur¬ 
ther delay. 

Respectfully submitted, 

Mark P. Friedlander, 

Bernard H. Conn, 

502 Hill Building, 
Washington, D. C., 
Attorneys for Petitioner. 
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BRIEF OF RESPONDENT 
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Counsel for the Respondent. 





1 X D E X 


Subject Index 

page 

Summary ol Argument ... ____ 1 

Argument ....... —- -- - 2 

Cases Cited 

Estate uj S. S. Hunter, Inc., 26 B.T.A. 259 __ _ _ 5 

First Bond and Mortgage Co., 21 B.T.A. 1 .__ .__ . 5 

Frost Superior Fence Co.. 1 B.T.A. 1096 . . ._ . . ___ 6 

('lots L. Greene. 2 B.T.A. 14S ...... _ ... — - 5 

Herbert Brush Mfg. Co., 22 B.T.A. 646 __ 5 

Louisiana X aval Stores, Inc., IS B.T.A. 533 . _ . 5 

William C. Shanley. Jr., el at. Errs.. 7 B.T.A. 521. aff. in 2S F. (2d) 101S 5 

Frt d Shingle. 34 B.T.A. 875 .... — __ 5 

Southern California Loan Assn.. 4 B.T.A. 223 . . _ .... 5 

.4. H. Strange, 1 B.T.A. S10 .... ... . . . 5 

Tyson v. Comr. (CCA-7. 1933). 66 F. (2d) 160___ 5 

Other Authorities 

Hamel. Practice and Evidence Before the l ailed States Board of Tar 

Appeals. Chapter 2. Section 17 . ......... . ___ 5 

Hamel, Practice and Evidence Before the Vailed Slates Board of Tar 

Appeals, Chapter 2. Section 58 .... _ . ..__ . 6 

Paul it’ Mertens Laic of Federal Income Taration, Section 43.08 .. .. 5 

Statutes 

District of Columbia Revenue Act of 1937. as amended by the Act ap¬ 
proved May 16. 193S. Section 3. Title IX. 52 Stat. 371. c. 223. Section 

St (Section 974. Title 20. D. C. Code 1929. Supplement IV) _ . 2 

D. C. Cotie 1929. Supplement IV. Title 20. Sections 970c and 970f _ . 3 

D. C. Code 1929. Title 20. Section 760. as amended by Section 2 of 
Title IV of the District of Columbia Revenue Act of 1939. Public No. 

225. 76th Congress . __ .......... _ . 3 

D. C. Code 1929. Title 20. Section 758 . ....... . . 3 

D. C. Code 1929. Title 20. Section 757 .. . .. . . 3 










IX THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 
October Term. 1939 
No. 7473 


DOROTHY RYXEX. EXECUTRIX OF THE ESTATE OF 
MINNIE L. RYXEX. AND INDIVIDUALLY. 


vs. 

DISTRICT COLUMBIA. 


Petitioner, 


Respondent. 


BRIEF OF RESPONDENT 

SUMMARY OF ARGUMENT 

The statute clearly requires (1) payment of the tax under 
protest in writing and (2) filing of the petition within 90 days 
after notice of assessment as prerequisites to jurisdiction of 
the Board of Tax Appeals. 

The Board’s jurisdiction is conferred and limited by statute, 
and its powers and duties do not extend beyond those pre¬ 
scribed in the statute. 

In proceedings before the Board the presumption is always 
against jurisdiction, and it is the duty of the party averring 
jurisdiction to affimativelv establish it. 
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Petitioner here neither alleged nor proved sufficient facts to 
show that the Board had jurisdiction of the proceeding. 

ARGUMENT 

The sole question here presented is whether the Board of 
Tax Appeals for the District of Columbia properly granted 
respondent’s motion to dismiss the petition because of lack 
of jurisdiction. Section 3. Title IX, of the District of Colum¬ 
bia Revenue Act of 1937. as amended by the Act approved 
May 16. 193S. 52 Stat. 371 (Sec. 974. Title 20. D. C. Code 
1929. Supplement IV). provides as follows: 

‘‘Any person aggrieved by any assessment by the 
District against him of any personal property, in¬ 
heritance. estate, business privilege, gross receipt, 
gross earnings, or insurance premiums tax or taxes, or 
penalties thereon, may. within ninety days after no¬ 
tice of such assessment, appeal from such assessment 
to the Board, provided such person shall first pay 
such tax. together with penalties and interest due 
thereon, to the collector of taxes of the District of 
Columbia under protest in writing. The mailing to 
the taxpayer of a statement of taxes due shall be con¬ 
sidered notice of assessment with respect of such 
taxes. The Board shall hear and determine all ques¬ 
tions arising on said appeal and shall make separate 
findings of fact and conclusions of law. and shall 
render his decision thereon in writing. The Board 
may affirm, cancel, reduce, or increase such assess¬ 
ment.” 

Thus, a proceeding before the Board is based upon two pre¬ 
requisites : 

(1) Payment of the tax under protest in writing; 

(2) Filing of the petition within ninety days after notice of 
assessment. 

Paragraph 3 of the petition filed with the Board in this pro¬ 
ceeding states that the tax has not been paid. Petitioner ar¬ 
gues that the provision of the statute for payment of the tax 
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“together with penalties and interest due thereon” as a pre¬ 
requisite to the right of appeal to the Board necessarily con¬ 
templates payment of penalties and interest and indicates 
an intention that the payment of the tax is a condition 
precedent to the right of appeal only when the taxes have 
become due and payable. The statute plainly provides 
that the 90-day period within which an appeal to the Board 
of Tax Appeals may be filed is to be computed from the date 
of the “notice of such assessment.” Such period has no rela¬ 
tion to the date when such taxes become due. Any penalties 
or interest which may be due are required to be paid, but the 
taxpayer is not required to wait until penalties and interest 
accrue before paying the tax and filing a petition with the 
Board. 

Returns of all personal property, other than automobiles, 
are required to be made in July of each year (Sec. 757. Title 
20. D. C. Code 1929). Statements of personal property taxes 
are generally mailed to taxpayers on or about September 1 
of each year and such taxes are payable in equal installments 
in September and March following the July in which the 
return is made; if either installment is not paid within the 
month when due a penalty of 1 per centum per month is added 
and collected with the tax (Sec. 75S. Title 20. D. C. Code 1929). 
Under the business privilege tax law (expired June 30. 1939). 
returns were required in July, assessments were made about 
September 1 and such taxes were payable without penalty in 
equal semiannual installments in the months of October and 
April following, after which time penalties of 1 per centum 
per month were added (Secs. 970c and 970f. Title 20. D. C. 
Code 1929, Supplement IV). Gross receipt and gross earnings 
taxes are required to be reported before the first day of August 
of each year (Sec. 700. Title 20, D. C. Code 1929, as amended 
by Sec. 2 of Title IV of the District of Columbia Revenue Act 
of 1939. Public Xo. 225. 76th Congress); notices of assess¬ 
ment of such taxes are mailed on or about the first of Septem¬ 
ber of each year and such taxes are payable semiannually in 
equal installments in September and March. Penalties of 1 
, per centum per month are added for failure to make payment 
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within the time required (Sec. 75S. Title 20. D. C. Code 1929). 
Thus, in the great majority of cases where returns are filed 
within the time prescribed by law. penalties and interest neces¬ 
sarily accrue within the ninety day period after the date of 
assessment. Generally, where returns are filed late or deficien¬ 
cy assessments are made interest and penalties have accrued 
prior to the date of assessment. Penalties for late filing are 
generally included in the notice of assessment and interest for 
late payment may ordinarily accrue before the expiration of 
90 days after the notice of assessment. 

The statute provides that “the mailing to the taxpayer of a 
statement of taxes due shall be considered notice of assessment 
with respect of such taxes” and requires the filing of a peti¬ 
tion “within ninety days after notice of such assessment.” 
It cannot reasonably be argued that Congress intended any¬ 
thing other than what the statute plainly provides. 

Petitioner’s argument, carried to its illogical conclusion, 
would prohibit an appeal unless the taxpayer were subject to 
both interest and penalties before the expiration of the 90-day 
period. In the case of inheritance taxes, penalties are imposed 
only for failure to file a return within the time required by law. 
Since the petitioner filed her return on time, no penalties will 
ever be due and. under petitioner’s theory, no right of appeal 
would ever accrue. 

While petitioner argues that the statutory provision for 
filing petitions within 90 days after date of assessment need 
not be strictly complied with, petitioner has, nevertheless, rec¬ 
ognized this requirement and filed her petition within the 
Required time. The substance, then, of petitioner's argument 
is that the statute does not require payment of the tax as a 
prerequisite to the right of appeal to the Board of Tax Ap¬ 
peals. The plain language of the statute cannot be ignored. 

The jurisdiction of the Board of Tax Appeals for the Dis¬ 
trict of Columbia, like the Federal Board of Tax Appeals, is 
prescribed and limited by statute and all essential jurisdic¬ 
tional facts must affirmatively appear in the petition of appeal. 


Herbert Brush Mfg. Co.. 22 B.T.A. 646. appeal to CCA-2 
dismissed June 1. 1932, for failure to prosecute; 

Fred Shingle, 34 B.T.A. S75; 

Paul & Mertens Law of Federal Income Taxation, Section 
43.08. 

Since the jurisdiction of the Board is conferred and limited 
by statute, its powers and duties are strictly confined to those 
prescribed in the statute. 

Tyson v. Comr. (CCA-7. 1933), 66 F. (2d) 160; 

Clois L. Greene, 2 B.T.A. 148; 

Hamel, Practice and Evidence Before the United States 
Board of Tax Appeals, Chapter 2. Section 17; 

To the same effect, among many cases, see; 

Southern California Loan Assn.. 4 B.T.A. 223; 

William C. Shanley, Jr., et al. Exrs.. 7 B.T.A. 521. aff. in 28 
F. (2d) 1018. 

There are no presumptions in aid of the jurisdiction of the 
Board such as may exist with respect to courts of general 
jurisdiction. In Southern California Loan Assn., supra, it 
was said (Page 224): “The Board might go even further 
and hold that, since the Board is a tribunal of limited jurisdic¬ 
tion. the presumption, in every stage of the cause, is that the 
complaint is without its jurisdiction unless the contrary ap¬ 
pears from the record.” 

See also: 

Fred Shingle, supra, holding that the petitioner before the 
Board has the burden of establishing the jurisdiction of the 
Board: 

Estate of S. S. Hunter. Inc.. 26 B.T.A. 259. holding that “In 
proceedings before the Board the presumption is always 
against jurisdiction, and it is the duty of the party averring 
jurisdiction to affirmatively establish it.” 

William C. Shanley, Jr., et al.. Exrs., supra; 

First Bond and Mortgage Co.. 21 B.T.A. 1; 

Louisiana Naval Stores, Inc., IS B.T.A. 533: 

.4. H. Strange, 1 B.T.A. S10; 
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Frost Superior Fence Co., 1 B.T.A. 1096; 

Hamel, Practice and Evidence Bejore the United States 
Board of Tax Appeals. Chapter 2. Section 58. 

Petitioner here has failed to allege or prove one of the essen¬ 
tial jurisdictional facts. The statute confers jurisdiction upon 
the Board of Tax Appeals only in cases where the tax has been 
paid under protest in writing; the taxpayer may avail himself 
of this statutory remedy only by complying with the plain 
provisions of the statute. 

CONCLUSION 

For the reasons stated above it is respectfully submitted 
that the action of the Board of Tax Appeals in granting re¬ 
spondent’s motion to dismiss the petition filed in this pro¬ 
ceeding was correct and should be affirmed. 
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